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COMPTROLLLR GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 23441

L

40:07
B-173883 . October 206, 1973 -

L
Verner, Liipfert, Barnhnrd and HcPherson
Suite 1100 ‘
1660 L Street, WW,
Vlaghingten, D, C, 20036

Attention: Jaras M. Varner, .Esquira

GCentlerven:

L]
*

le refor to your letter dated June 12 , 1973, on behalf of
orthvest Airlines Inﬂorporated, protestiug the award of a contract
to United Airlines, Incorporated (Uaited), under invitation for bids
(II'D) o, 72-6G, issucd by the Department of Stata, Washingten, D, C,

The Stata Daparttant's IFB was for two owe-way charter cargo
flights, in othor then B=747-typn equipnant, from Xewarl:, leu Jarsaoy,
to Peking, Peoples Rapublic of China, One flight was to be operated
on or about June 20, 1973, und the othar on or about June 25 or 29,
1973, The solieitatinn ca‘led for luip-sum (firn fired-price) bids
for each flight, and the CGovernument reserved tha right to avard
cither in the aggregate for Loth flights or separately for sach
flight, on the basis of price per useble culbdc foot of cargo copacity.
The IFo fHirther required that Yreasonabla arrangenents' be made fer
a depprtucutal rzprosontative to accoapany both alrerasft to Peliing
aad thance to the firasc stop outside the Peoples Republic of China,

Fiva Vidr woras recorded at the bid opanin" held cn llay 31, 1v73,
United's lutter bid offared the following tormn, with roapeet to bot!
fli{,ﬂtﬁ H

"A, I: Sgote Priovenmsat represontotive vill ride
in Couinit - Priec $23,300., Usabie cubie feot
87C2,

"B, If ho raoquires soat in cabin -~ Pricz $26,790,65, ol
Ugable cubie fect 7068 ® & %W
|

It appears that through inadvertence, United's alternate bid "A" vao
not read aloud at the bid opening., Upon digscovery of this oniocsion
savaral houzs later, cll biddders wverae telegraphilcally. adviscd of the
exlstence ¢f the slteraste "A'" bild, Awavrd of & contract for hHoth
£lishee su: ’ﬂ"*t1V \re "zﬁn ta Uit nmuver-rt o p dctaruinutiﬂ*
et At Toar o nf
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Va shall rospond to each of the arpuuents advanced by you
in the order in vwhich they are presented in your letter dated June 12,
1973, Tirst you allege, and the procuring agency concedes, that
United's "A" bid was not read aloud at the bid opaning, aven though
Fedarzl Procurawent Ragulations (FPR) 1-2,402(a), in its partinent
part, statcs thaots

’
+

"Al1l bids rcoceived prior to the time set out for

opening shall than be publicly oj.cned and, wken

practicable, rend aloud to the persons present,

and be reeorded,' . K

Hiosever, it has not been shoyn that Northwestern wea prajudiced by
the failura te read aloud United's entirs hid, nor has any explana-
tion been oiferad as to why llorthwestern's two representatives pre-
sent at tha bLid opening did not exanine all the bids Limmedicstcly
thercafrer, as parnicied by I?R 1-2,402(c), Morcover, we cannot
digcern what cdverse effect this proeadural deficicney had vpon the
valicdlty of United's bid, Ve tharefore find no werit to your

first contention,

You next maintain that Ualted's Y4 bid was o conditionel
bid which ghould not have boon aceepted, Cur Office has wnheld the
rajection of bids for nonrcsponsivarcsa vhieh are predicated upon
ccuedtiony vhien conatlitutzd mntarial deviations from tha toris
of nellieitationc, Sou, eop., B=106360, April 17, 1969, copy
enclosed, In the inctant cuse, the solicitation requlived tha coa-
tractor to provice “reasonuble erranyerents’ for a Rtate Depart~
rent repre anteniva to tscovrmany the flicht, United's bid offered
g eheile ct aceemmadations vihneh dn tavn affectsd the valwn: of
ucable ecarnn canneaty,  Tae proeuving arcney, cusreising che dive
evellion o LU0 to e & oamd vd e Uatenadts M pid (o Tl
offurad the Ixvauc price BoAL UNLLle cwsle TOOn oY Chyfo cLpoLsvy)
wada Yroorer ahle erventenints” for the daportoentsl reprocentstive,
DaeY Lassee cirsunsteness, e ud uoe vogard advcd o5 havains wiue
nitted o hid upen a ceaditlion valeh éaviated frem tan materisd
requiretanic of the Iid, luthaor, wa think United subnitted on .
altemate bid, vhick wvas not prohibited by tho colicitation, in
cemplicnee with thie terma of tha solicitatiom,

The solicitation aluo provided vhat award would he made on
thie beeie ¢f "prica per vsshle cuble foot." You crpus that the
type of notavials to be trancported (efflen, reeicential, and tech-
v Iery e '
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was upon this basis thut you cooputed your bid, Iun contrast,
United centenplated the use of bulk loading, which purmits
fuller utiliyation of the eargo spaca within the alrcraft, and
vhich rosulrs in a leover price per cubic foot, You state that
you did not ressonably anticipata that "usable" cargo capacity
could be obtalnad through bulk londin5; and you maintain that
you should have an opportunity to bid upon the sans baais as
United,’ -

-3

Tha concept that palletized loading was raquired appears
to have arisen throush an assumption on your part, uncxpressed
to the procuring egency, and not through the terms of tha sold-
cltation, ''Usable cubic foot" vas not restricted by the ITB te
palleticed loading, and we ate advised by the Department of
State that it couasidered bulk, as wall as palletized, loadiug
to be acceptable. We therafore believa that the solicitation
did not lcad bidders to bid on different bases,

After the bids had been opened and it was knowm that United's
successful bid was based upon bulk loading, you ofirred to per-
form tha flipghtr at youyr original bid prico Lut with a larger
cargo cepaclty ohtalned by swltchlng frow peilctized to bulk
loading, #e think tha procuving agency proparly rejocted this
offer, pursuent to PR 1-2,305, ags a latc medificatica to &n
othervise uncuccessful bid,

Finally, vou maintain that United's bid ghould hava been
rejected for its failure to fdentify the "type''of aircraft to
be used in porformance of the contract, which information was
raguasted by tha ITH, Tua procuring ancacy did not shtain thie
Lalorintion froa Uniced vatdl ufter bld openiug, Tou aujfesi
that inforration comcevning the typa of afrcraft to be uced Js
Hovitrl port ef tle id heecuna It 2 nordnd ro eosteblish tnat
the bidder hed equipient capable of puccessfully fulililling the
contrnct rTagulzetants, eod you e.reas e bolicf that du the
abuence of cuch infouwxticn, the contract uipit Lo let to a
nonresponsible fimm,

We agrec with your conclusion that thae aircraft type
subniosion requirement would enable the contracting officor to
daternine in advance of awvard vhcther the firm awardaed the com-
tract could norform reeponsibly. Vhere tho requirement for
subnionion of data 15 for thc purpose of detcrnining the capacity
or reoponcibility of the bidder, the failure of the khidder to
Foow i s seae Uota Do de 1SS e epnip e L omet Kelal to
corntdcrocion €f tha Ld, dnsenuse o8 a Bidenyin crpeedty or
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responsibility nay be daternminad on the basia of information sub~
nitted after bid opening, See PR 1-1,1205-2,

Furthernore, the provision in tho invitation roquesting
information on the typa of eircrsfy to be used was inserted
for the conveplence of the Governrent and in no way affacta
the rights ot competing blddera, The lov Lidder lagally could
not have refused .to neceept giard of thu contvnct on thu ground
that ito bid was defcctive in that it did not include the in-
fornation requested, In such clrewistancas strict conpliance
with thoe rejulrzment may be waived by tho Governmont as an
informality., 39 Comp. Gen, 081 (1836) ,

Accordingly, your protost is denied,

. Sincexaly yours,

Yaul G, fenhling

For tha Comptroller Gemnral
of the Uuited Status

Enclosure





